State of North Carolina
Minutes

County of Madison

The Madison County Board of Adjustment met on Monday, lanuary 22, 2024, at 6:30 p.m. at the Madison County Public Library
Marshall Branch, 1335 N. Main Street, Marshall, North Carclina.

In attendance were Chair Karen Kiehna, Vice-Chair Richard Molland, members Hart Barnhill, Darlyne Rhinehart, Ernest Ramsey, County
Planning and Zoning Attorney Carly Gillingham, Development Services Director Brad Guth, and Clerk Mandy Bradley. Member Robert
Briggs was not in attendance.

The meeting was called to'order at 6:32 p.m. by Chalr Kiehna.

Welcome

Chair Kiehna welcomed those in attendance to the meeting and introductions of the Board were provided.

Apprdval of the Minutas

The minutes draft of the December 18, 2023, meeting was reviewed by members of the Board.

Upen motion by member Barnhill and second by member Ramsey, the Board voted unanimously to approve.

Administrative Ruling Application

Home Occupation Land Use Permit Application from Timoty Denton Request for Gun Sales at 400 Tweed Road Marshall, NC
28753 : : !

Development Services Director Brad Guth presented and discussed the Home Occupation Land Use Permit application with the
Board noting that the matter was continued frem the previous meeting of the Board. The staff report for the permit and
provisions of the County's Land Use Ordinance were also presented by Mr. Guth.

Owner Timothy Denton presented to address the Board with Chair Kiehna administering the oath to Mr. Denton.

Discussion was had by the Board and Mr. Denton with counsel being provided by Attorney Gillingham, Chair Kiehna called for
others in attendance with standing with none presenting to the Board. .

Upon motion by member Rhinehart and second by member Ramsey, the Board voted unanimously to approve. {Attachment 1.1)
Varlance Applications (Quasi-Judicial Evidentiary Hearings)

Variance Application from Joseph Frabotta Requesting a Variance from Setback Requirements at 127 Old Road, Marshall, NC
28753 PIN # 8798-26-2016
Counsel was provided by Attorney Gillingham regarding requirements of the hearing.

Chair Kiehna administered the oath to witnesses Joseph Frabotta, Jeremy Stauffer, Joe Loops, and Brad Guth who presented for
request of standing in the hearing.

Development Services Director Brad Guth presented and discussed the application and request for variance of setback
requirements at 127 Old Road in Marshall as well as additional information including the staff report, analysis of criteria, and
topography of the property.

Counsel was provided by Attorney Gillingham.

Jeremy Stauffer, representative for the applicant presented to addressed the Board to discuss the request.

Discussion was had by the Board regarding consideration of variance factors with counsel being provided by Attorney
Gillingham.

Upon motion by member Barnhill and second by member Rhinehart, the Board voted unanimously to approve. (Attachment 2.1)



Variance Application from Joseph Capel Requesting a Variance from Setback Requirements at Lot 27 Running Deer Lane, Mars
Hill, NC PIN # 9748-64-6846
Chair Kiehna discussed the application and request for variance of sethack requirements at 27 Running Deer Lane in Mars Hill.

loseph Capel, applicant, presented for request of standing in the hearing with Chair Kiehna administering the cath to tha
witness,

Counsel was provided by Attarney Gillingham. Development Services Director Brad Guth presented and discussed information
with the Board including the application, site plan, ordinance criteria, staff report, and topography map.

Mr. Capel presented information in consideration of the variance request as well as answerad questions from members of the .
Board. : -

Discussion was had by the Board and Mr. Guth regarding consideration of varlance factors and counsel was provided by Attorney
Gillingham.

Upen motion by member Barnhill and secend by member Rhinehart, the Board voted unanimously to approve. (Attachment 2.2)
Varlance Application from Muatt Nowicki and Dayna Gury Requesting a Varlance from Setback Regquirements at 82 Waln ut
Ridge, Seven Glens, Weaverville, NC PIN # 9776-04-9130

Matt Nowicki, owner and Gus Katsigianis, owner’s contractor, gresented for request of standing in the hearing with Chair Kiehna
administering the oath to the wihesses.

Counsel was provided by Attorney Gillingham.

Development Services Director Brad Guth presented and discussed the request for variance from the Mountain Ridge Protection
Ordinance standard 50 feet (50°) ridgetop setback to a reduction of 25 feet to 45 feet (25'-45') with the Board. Information

discussed included the project in progress and permits previously issued for the project as well as the requested variance.

‘Matt Nowicki and Gus Katsigianis presented information in consideration of the variance request as well as answered guestions
from members of the Board.

Mr. Guth presented and discussed the staff report and topography of the property for consideration of the Board with counsel
heing provided by Attorney Gillingham.

Discussion was had by the Board and Mr. Guth with further counsel being provided by Attorney Gillingham.
The Board took recess from 8:34 p.m. until 8:4L p.m.

Discussion was had by the Board and Mr. Guth regarding consideration of variance factors with counsel being provided by
Attorney Gillingham and Mr. Nowicki providing additional information for consideration of the Board.

The Board took recass from 10:28 p.m. until 10:26 p.m.
Additional discussion was had by the Board.

Upon motion by member Barnhill and second by Vice-Chair Molland, the Board voted unanimously to approve the variance.
{Attachment 2.3)

Appeal of Administrative Decision

Appeal of Administrative Decision from Zenina Farms, Represented by Matthew Ponder 98 Zenina Farms Drive, Marshall, NC
28753 PIN # 9725-33-0389 of a Zoning Determingtion Not to Permit a Septage Detention and Treatment Facility (SDTF} in the
R-A Land Use District and Such Use /s Not Exempt from the Land Use Regulations Through the Bona Fide Farm Exemption
Development Services Director Bard Guth requested a continuation of the hearing, Counsel was provided by Attorney Gillingham
regarding a continuance of the matter until March 25, 2024,

Upon motion by member Barnhill and second by member Rhinehart, the Board voted unanimously to continue until March.



Other Announcements/Updates

February Meeting: SUP Application Special Event Facility Dustin and Marisa Dye
Mr. Guth discussed that the item will be in consideration of the February meeting.

March Meeting: Appeal of Administrative Declsion from Zenina Farms
No discussion was had.

Land Use Amendments Approved for Chapter 11 Board of Adjustment
Mr. Guth discussed amendments to Chapter 11 of the County's Land Use Ordinance with the Board.

Additienal discussion was had by the Board and Mr. Guth.
Adjournment

Upon motion by Vice-Chair Molland and second by member Barnhill, the Board votad unanimously to adjourn at 10:43 p.m.

This the 22nd day of January 2024,

MADISON COUNTY



Madison County Board of Adjustment

Staff Findings Report

Administrative Determination: Home Occupation Determination Request
Location: 400 Tweed Road PIN# 9717-51-3392

Applicant: Timothy Denton

Representative: Timothy Denton

Date: 12.18.2023

Prepared by: Brad J. Guth

Introduction

This report is intended to aid the Board of Adjustmentin their review of the application and to provide
an assessment of its compliance with existing zoning regulations and the spirit of home occupation
uses in a residence.

Description of Home Occupation:

Mr. Denton seeks a Home Occupation Land Use Permit to engage in the business of gun sales from
his residence located at 400 Tweed Road. The applicant has provided the necessary documentation
and information required for this application.

The Madison County Land Use Ordinance defines Home Occupation as:

Home Occupation- Customary home occupations, including dressmaking, cooking and baking,
hairdressing, music instruction, the renting of not more than one room, and the practice of such
professions as insurance and accounting shall be permitted as accessory uses in a residence. The
Board of Adjustment shall decide whether other home occupations not listed here are within the spirit
of this category of accessory uses.



i
Zoning and Compliance Assessiment:

The property at 400 Tweed Road is In the RA Residential-Agricutiure Land Use District, and the
home occupation land uses are permitted In the RA Land Use District. A review of the

application suggests the following:
o The proposed use appears 1o allgn with the requirements outlined in the Madison
County Land Use Ordinance for Home Qccupation Land Uses
» The applicant is currently operating a horne ocoupation land use for gun sales,
demonstrating that the use will not result In increased fraffic, nolse, ot other disruptions

to the neighborhood.

f
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Land Use Permit Application
Property Information:
Property Address: Hoo /l:LJELA ‘ECK/
Parcel/Tax ID Number: cj’“’! — 5|- 334727
LLand Use Classification: A-O [JRAKR-1[IR-2[INC[]CMU[] RB[IC[]I]]
Lot Size: 5= Lot Width: __ 4%l S Lot Coverage Percentage
Current Use: ?ésidu«)!é-a- ‘
Proposed Use:___ Guw 50«{4-5.
Accessory Buildings: ___ ™ !Ar

Site Plan: The attached site plan should include property boundaries, sethacks, dimensions, and the
placement of any buildings or structures Including the following:

Flood Plain: ]Yes@ %f

Watershed: [ ] Yes@ W

Protected Ridge: []Yes@% Elevation: 20 0

Building Height: émlp sr[th/t/-\
Applicant Information: !

Full Name of Applicant: TW\MLLM ]2’,«/\4’51/'\ Date H’zf_) 207,@

L
Phone Number: _B 2§~ 20l "?DC?(/) Email Address: ‘\Awnéﬂ?éoo.(‘f)m
R
Mailing Address: ___ 400 IWMJ Q_CL’

Is the applicant the owner Més[ No

Certifications:
If a permit is granted, I/We, the undersigned, agree to conform to all county ordinances and
codes. Furthermore, we agree to meet all state-mandated standards such as health, building

safety, and fire. | hereby swear that the above information is truthful and accurate to the best
of my understanding.

Signature of Applicant@%ﬁgfﬂzy\- Date: 1/ /029 /A381%7
#OVER# ]




INVOICE

Madison County Inspections & Zoning
5707 US Hwy 25-70

Suite 5

PO Box 579, 28753, Marshall

i

Phone: (828) 649-3766

Email: inspections@madisoncountync.gov

Bfll to Invoice No.: 23-200-000048

Tifnothy Denton Date: 11/20/2023

4010 Tweed Road , 28753 iMarshall Due date: 11/29/2023
Payment status: Paid
i# Item Quantity Unit price Tax Discount Total

1] Zoning Permit 1 40.00 - 0.00% 40.00
Totah L8400
I Payment method:
‘ Credit Card: $40.00
i Paid amount: $40.00

!
Z§ning Request for Gun Sales

Amount due:

$0.00



i
INVOICE
Madison County Inspections & Zoning
5707 US Hwy 25-70

Suite 5
PO Box 579, 28753, Marshall

Phone: (828) 649-3766

Emall: inspections@madisoncountync.gov

Bill to Involce No.: 23-200-000949

Timothy Denton Date: 1112912023

400 Tweed Road , 28753 Marshall Due date: 11/29/2023
i Payment status: Pald
# ftem Quantity Unit price Tax Discount Total

1 Zoning Permit 1 40.00 — 0.00% 40.00
| s
; Payment method:
Credit Card: $40.00
| Paid amount: $40.00
; Amount due: $0.00

Zhning Request for Gun Sales
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Inspections & Zoning

5707 US Hwy 25-70
Sufte 5
PO Box 579
28753, Marshall
{828) 649-3766
inspections@madisoncountync.gov

- Receipt No.: 23-200-000949

11/29/2023 2:26:40 PM
Usar: Sylvla Shelion
Crder No.: 4365

| Custorner

“Tlmothy Denton

Addrass:

{400 Twead Road

28753 Marshall

Tax Mo

Zoning Permit

140,00 40.00

Tteme count: 1 ""n
C TOTAL: 40,00
~ Credit Card: B Yo'
: Paid amount: 40.00

: Zohing Request for Gun Sales
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Madison County Planning Board

Staff Findings Report

Variance Application: Applicant seeks a variance for an exception to the current side
property setback for constructing an office studio, which will contain no plumbing and is
not intended as a dwelling unit.

Applicant: Joseph Frabotta

Representative: Joseph Frabotta

Property Address:127 Old Road, Marshall, NC 28753

Property PIN #: 8798262016

Variance Requested: Reduction in side setback requirement from the required 20 feet
to 17-19 feet.

Date: 1/22/2024

Report Prepared By: Brad J. Guth

Summary of the Request

Joseph Frabotta requests a variance for a reduced side property setback to construct an office studio. The
requested reduction is 1 to 3 feet from the standard 20-foot setback due to property constraints.

Ordinance Criteria

Special Conditions: The property must have unique circumstances that are not common to other
properties.

Literal Enforcement Hardship: Strict application of the ordinance should cause unnecessary hardship to
the property owner.

No Self-Created Hardship: The hardship should not be self-imposed or self-created by the property owner.
No Special Privileges: The variance should not confer special privileges that are denied to other properties
in the district.

Minimum Necessary: The variance should represent the minimum deviation from the ordinance necessary
to alleviate the hardship.

Harmony with Ordinance's Intent: The variance should be in harmony with the general intent and
purpose of the ordinance and should not be injurious to the neighborhood or detrimental to public welfare.



Analysis of the Request

Special Conditions: The property’s topography and existing well placement create unique circumstances.
Literal Enforcement Hardship: Strict adherence to the setback rule poses undue hardship due io natural
property constraints.

No Self-Created Hardship: The hardship results from existing property canditions, not the applicant's actions. '
No Special Privileges: The variance does not grant privileges not available to others but addresses the
property's specific needs.

Minimum Necessary: The requested variance is the least deviation needed for the property’s development.
Harmony with Ordinance's Intent: The variance maintains the zoning ordinance’s spirit, ensuring no adverse
. neighborhood impact. -

Attachments and Supporting Documents

Application
Topographic Map
Site Plan



P.O. Box 873

Marshall, N.C. 28753
COUNTY OF MADISON
ZONING APPLICATION
Check Appropriate Item(s):
*AMENDMENT TO ZONING MAP -- ZONING CHANGE REQUEST To be complered by staff’
*CONDITIONAL USE or SPECIAL USE Date Received:
*APPEAL OF ADMINISTRATIVE DECISION FFees Ree'd

*VARIANCE

PART 1 —To be completed by ALL Applicants

I-A IDENTIFICATION OF PROPERTY
S ! Atk
1) Number and Street: lQl? Ou F)d, Ma(si\ql “C 98{753
2) Present Zoning: S 3) Acrcs:O 4) Pin Numbcr:SW& ZO ,6
5) Legul Description of Plropcrly (Omiﬁf)}miaﬁgetfxl amendment) ~ Attach if necessary.
I-B PROPERTY
8] The deed restrictions, covenants, trust indenturcs, cte. on said property are as follows (or copy attached): if NONE so state:
Nore
2)

(1) Has this property or any part thereof ever been congideced for Variance, Special Use. Appeal of Administrative Decision
or Amendment to the Zoning Map before? *YLES | )

(b Date: i ! (¢) What was the disposition of the case?

(d) Former Applicant Name: .
Former Applicant Address:
Former Phone:

www.madisoncountync.org/zoning.php - 828-649-3766



e IDENTIFIATION OF APPLICANT 0 applicants must buve standing: (an intevest in property that Wil be:

1}

2

5)

&),

7j.

deisgtly affected by réquesteld-agtion]
Apphicani
Nami;

Addfess:
Phoni:

 Agent (if any)

Nafnie
Address
Phiore;

. -
o an?

B, o] B¢ 9X/53
- Y012 . ' - _

I the mpplicant i % Land Trust, Pastnbihip; Coiporation; of. LL oy T RBE Sibject p'raﬁefr;' is otied Qabninalled by 2

Lantl"Ltiest, Parinership, Corporation or LLC,, Listiange and ierest ol Laid Trist Beriefioaries-or Farmors wid atmoh;

pvidéios that the parsonsubtaitting the appfication on behalt oFthe Land Trust ar Raftnérship.isduthorized 4o do so.

 NAMRIADDRESS

Trostee/Partuers:

Bengficiaiy/ Parider

Bepeficiary/Partaots,

Benafigtary/Partner;

Dogsthe applicant have a proprietary intorest-in tlie land ortand fmprouemetits? ‘ i
HYES, state Titeiogt and atlach deumiéitirion: P:‘Oﬁ(‘f}? CkJﬂE?f‘él'ﬁfJ MPWEW@W Cc!@gl attanid

TN, stare what jnterest otherwise qualifies the applicant to-apply -

Nanes of the dvwers'eFihe improvemout(s) on the property in this appfivant if étferent fom:abiove:

NATE Address.

ononpuhatfof

1 tae, appicant is gyrporation br LLC ste.., atizch epidénceihat e person submitting tho appiica
thie ovporatioi is Bnliorized to-do 5.

wwe.madisonpoantyriserg/zoning. php o BZEBATER



Part 2 - Reguest Type

2-A RETONING — AMENDMENT TO THE ZONEVG MAP)— ~ Applibation for imgidmenty i the
Zonirig District Map are hedrd by the Plannivg Board which makaw recotimodation 1oty Courty:
Qammissionets, Only the County Commissioners has-anthorily, ar gran'os deny athendments 10 He Zoniig Disteier
Map,

Iy ) Existing Zondng:
{b) Proposed Zondig:

(cy Exiisting Use:

{dy  Proposed Use:

Zoning Pesignatiohs: . L
AD  Apiositure Open-Space Disteiet RA  Resideniialigticile.
22} Fasidaiital DHykist, : RAE -:Res1dantia1 Rigsott Digdt:
B Industrial Distiat o ‘Coiringr il
N Neighborhigod Coradercial OMU  ComiitroialMixgd Ui

3 Thie folloviiig rst Be Submifed with thisapplication:
#Preliminary Site Plan - prepared by, a‘register. design; prifessional:
*Revdering of Pedspective — epictifid possiblenuss,
*(nher-w phuse déseribe.

3) Please list nimes; sddrésses, arid phone mambers 87 thadidining froperty boners,

2By SPECIAL USE REQUEST or CONDITIONAL USE—Conditional Ust requéstsars Heardhy the' Bnarcfdf
Adjustment which will svake a decisior. Specfal Use requests np heard by the Planing Board.,

1) © Aré developméntplans submittedl With this spplication? *YES *NO:

3 Parking requirerneris:

u¥ Propused mumber of parkinie spaces 1 he provided:
by Nijmiber'of patking sphdes requited of Zoning Ordibante:

Dther
wy  Attathiebulation oF total land rea Al percentage theieof destpnntetd fir various iyss

By Ade there any Jand vse fotenisity‘réquireneitd? *YES YN0 Ifsiépattactidu.

oW rtadisahesUntyrithrgfeonngpte - B25-645-3768:

-



VARIANCE
To (e Madison Cevnty. Board of Adjustment:

1, hénehy petition thé Bokid of Adjustent for & Variarics from the provisionyotiie Madison County
Ordinance because; underihe Interpretation giveniio me by the Zoning Admiristrator, T am

Prolifbited fror nsing (e bitel] of Tand described-fn e application in o winer show by the latiglin
witached,. 1 reguest s variahes fiom '%h&;:ﬁfgll_n-.ﬁ'ng_ provigioa(s)uf the grdimarice:

Mhutned - Sepacadely: e decrptind  Site [Q}an

FAETORS RELEVANT 10 THE ISSUANCE OF A VARIARCE

The Board must find there.are practical diffigulsies o rmecessary havdshiyy inthevay of sarzying ot the-yerict letter i
ordinance, that the Variane isin Barmiony it the:general parposés andiiient of the o dintdnce. and Preverves:is spiri
griintinglnl the voriaksé the public safely gl welfore Fave Heer assared arigl sqbswimiial fustice Bus Been domt. Pl oy
pronf; evidesice.or viher documenigtion o show why his variance febetng applied:for:

2D Appealofan Adraiidsirators Dedision
Axvappeal must be-piken within 30 day uiter tie'dare of e decision or order appeated fem;

I, the undersigned, do huweby, respectfolly make application and:petitiotitheBoyrd ofiAdfuistinert of Malison
Conhty ashereingfer requested, dnd it support of fhis applivation, fhs BHeWing eteareshown,

1. Riasoiis forappedl,

3, ‘Decision.rendered by Loning Ofies

PART 3 = TO BE COMPLETED BY ALL APPLICANTS
To the st of toy knnwledge, ity #ffirm tharal fitoomation n fhiis applitaddhand aity spehied Hiteria]
and deevriionts-dee e and ROGTRtE: ‘

Joe Frabotta

%) Signary of Apphicanr

b Pgnatore ufﬁgent{ifﬂnﬁﬁ

) Dats { [’/2‘?,’.@3

wvhstriadlssncoumine. crfzilnd pho = -B28-6A9-3766



-

Frabetta Vatiance Application Description:

We are applying for-a variance to bé granted at 127 Ofd Road, Marshall N 28753 owriad by
Joe Frabotfa af PEN#B?QSEBQD’I‘B for an-exception to bie made tothe current side piopsrty
setback for an office/studio c:cmtammg nit: plumbmg, and with:ne Interition of existirig.asa
dwelling unit. The current maximurn distance the building can:be bullt fram {he propertyfine,
along Old Road (SR 1145).on.the:side border of the property is 19" aivthe southern gormer of the
biifding and 17" on the nérthem gorner 6F i bullding. The feilired setback it the” ‘gropetty;
fine along this road is 20" Thé properly setbacks for the-other 'side of the billding, the frdht.of
the building.and the back of the' buiidmg will all be able: fodeashisved with no varlance.
AELESSAy.

The proposed locdtion of the building i§Himited o his'spotbéceuse of a nunibel of fatiors: The
slope ahd accasibiity ofithe: parcel limitts s toithis propdsed $pot. Weiang alsoriot ablets
move the prapoesed building any fartherto the-west {away from the road§as:we will be
encroaching into the setbaci for the already constricted well.
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BK 710 PG251 - 253 (3) DOG# 339776

This Botumént eRecgrded: BIMBE2G21  10:25:39 AM
Fee $26.00  DooType: DEED Tape $470.00

Madisor County, Nortt Garsling

Mary Jane Wallin, Registerof Deads

NORTH CAROLINA GENERAL WARRANIY DEED

Excise Taxs $470,00 o e L .
Pared Tdeptifier Mo, Vedfisd by __ Coumtyothe, . _dayof . .
By: - :

-

MmHEmé o Worlﬁ?é‘d?ﬂm WL, 42 i]r‘#hﬁz‘ﬂ ﬁtr;’:et. A?he‘vﬂle ’N’C 2880? BDX?# ’99 : R e

mu:n}?m , _ . ‘ bttt

Brief duseription for the Tadex; ‘

THES DEED modethis_12 day of. Tansary (021, by end betwesn |
"GRANTOR GRANTEE"

Richard Brandon-Messer and Marlelle Elizebeth LaRne, Iusqoh Fraboitd: aka foseph W Frabotta

married toerch ether ﬁ o - 270 Road

Loy, it | Marsisall, NC 28753

Enter in appropriate block Tor sack Grantorand Grantee: natne, tailing: addrﬁss; anidt, Fappropats chadddng bi’thhgr. &3t
corporntion er pastrershin,,

This dédpnation Granforand Granifeeas uied: he.mh ghal} anciude Said’patiey, Heir &sﬁn’s sheissors; and nssigﬂs, aradsha] ‘inc?adcs‘
singilar, plural, mascaling, femiindne ornentéras raquired by contest.,

WITNESSETH, thnr the Grantir, for & valuable.congideratipn paid by the Grantse, the receipt ol which mbyankmwiedge@ Tims
and hy thesg prasents daes grant, bargmm sell and convey ante the Grantes fn tee smrple, aF iy oty pricelmf dand or

sondeminivo: unil sitwated S (he City & Marshail TMSMF, Mﬁﬁfsﬁm Chiiy; Nmth Cardling aﬁ‘ﬂ m(}r;

- particulatly-deseribedas fultavs
Sec Exnibit A aitactied hireto and incorpotated hetein by refarence, Tms instramiensises prepared by the Law Dfiee-of Goosmann
Rose Cobvard & Qramer, LA, without seview or expmingtion of“ghe:here, 'e&escflbgdprnpcrtgr and no-oplifons.erre e'éentatmns are
being made, sither expressed or implied, bysaid law firm-or any.ofties Etordeys. “THE instrumsntavis prepared :
Heensed RC sttorney, Dolihauent toves, 3 ani, 1o b pitd iy thie tlosing: atroeney boihe coumty trcpoliectir Wi, rinshummem:or
cloging progeids.

The propeny hereinabove deserfbed wayscquived by Giantor b_'», instrument recarded in Book 4% page 713

Alber.a pisrion of e property heteier sotiviyed __ dchadovnr X dossnstinglude the primary residtncenta Granter,

i S B Fobm N, 3,

N Bar Assciation Farar s, 3 £ Revied #2013 WorirCarolii Bar Nedicis ;
i _.'s;m\dmtli’mnii_

Printed by Afrcément Will e ME Diar Assitidcdion Motih Carglinia A;ncscmmn W teitine]

sulindeted a'}ac‘tromcaﬂg by “uorisy & raltz, PEEC™
in compiianen with North'Garoline. StaTutes, governing ‘recordable doctmants
and the terws: of the submitter agréenent with the Madison county RegisTar o Deeds,



BK 710 PG252 DOC# 339778

At showing the abobe Besciitied progiery: fs recored T Pl Baok,__ phge, .

TO HAVE AND TO HOLIY the aforesaid lot of pareel oFlandantall peivilegrsnind uppustenances therato bafanglng fothie Grantee.
j-foe simple. ‘

And the Grantor’ cnvenmts*oﬁrh thi Grantet, Wat Granfor is sitjzed hfthfe;‘;ﬁmisﬁ};; iy fie mm'p}e Hagthe: nght tw, r:onvwmu saie o
fae:simple; that title fs marketable and #eemyd-clear of all encumbrances;-and that rantorvAll warran: xmzi Jefendy ;
the taveiit elams - ofell peisons whorisevel; other than the. following exceptions: Thésé rhatters 3t Forthivin. & dbsf:h}mbn
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Development Services

Brad J. Guth

Development Services Director
Madison County

5707 US Hwy 25/70

Marshall, NC 28753

January 4, 2024

Subject: Official Notice of Quasi-Judicial Evidentiary
Hearing for a Variance from Setback Requirements at
127 Old Road Marshall, NC PIN # 8798-26-2016

Dear Neighbor of 127 Old Road Marshall:

This letter is an official notice from the Madison County Development Services Department
regarding a forthcoming Quasi-Judicial Evidentiary Hearing. The hearing will discuss the
application for a Variance from Setback Requirements at 127 Old Road Marshall, NC PIN #
8798-26-2016

The hearing is scheduled as follows:

Date: January 22, 2024
Time: 6:30 PM
Location: Marshall Library

The purpose of this Quasi-Judicial Evidentiary Hearing is to provide a formal platform for all
stakeholders, including residents, project developers, and county officials, to present evidence
and testimony related to the proposed variance application. This hearing is a critical component
of the decision-making process for a Variance.

Key points to be addressed in the hearing include:

- The project's compliance with local zoning and development ordinances.

- Potential impacts on the neighborhood, including traffic, environmental concerns, and
community character.

- Benefits of the proposed development to the local community and economy.

- Any other relevant matters as outlined in the county's development regulations.

Economic Development + Geographic Information Systems 4 Inspections 4 Planning
Madison County, NC | Asheville, NC MSA
County Plaza, Room 17, 5707 Hwy 25-70, Marshall, NC 28753



As residents in close proximity to the Variang odr input is invaluable. Pleass attend this
hearing to express your views, concerns, and any ‘other relevant mformatron you may have
regarding this Application. SR AT TR

Please be awars that Quasi-Judicial Evidentiary Hearings differ significantly from standard
pubfic hearings. This hearing is a formal legal proceeding where the demsron-makrng body acts”
in a judgeike capacity. It is imperative to understand that only factual evidence relevant to the ]
case can be presented and considered during this hearing. Personal opinions, anecdotal -
narratives, or general comments, while valuable in other settings, are not appropnate or
admissible In this context.

If you wish to participate or have material evidence pertaining to this application, we 'encoirrége'
you to prepare accordingly. Should you have any questions or need further information about
the naifure of evidence teguiredior the. procedures of this hearlng, please:do not hesitate to
contact our ofﬂce a‘t 828 649—3766 or vra. ‘emall at _bguth@madrsoncountync.gov

We are committed to gnsuting all: participants are Weil-rnfcrmed and.prepared for. thrs important
community decision- -making process.

Your participation in this process Is crucial’iii shaping the future of your commtnity; and We look
forward to your rnvolvement

Sfcere?iz/ SOOI S

Brad J. Guth T I
Development Services Director o SR

Economrc DeVe}opment+ Geographrc Informatron + InSpectlons + Plannmg and Zonmg
s -+ Madison County,'NG:| Asheville, NC:MSA: .
County Plaza Room 17, 5707 Hwy 25-70, Marshall, NC 28753
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Madison County Board of Adjustment

Staff Findings Report

Variance Application: Request for a 25-foot setback variance.

Applicant: Joseph Capel

Representative: V & V Land Management

Property Address: Lot 27, Running Deer Lane, Mars Hill

Property PIN #: 9748-64-6846

Variance Requested: 25-foot setback variance from the current setback requirements.
Date: 1|22|2023

Report Prepared By: Brad J Guth

Summary of the Request

Joseph Capel, through V & V Land Management, is requesting a 25-foot setback variance for the
development of a single-family residence at 27 Running Deer Lane. This request is to alleviate
challenges associated with the property's unique topography.

Ordinance Criteria

Special Conditions: The property must have unique circumstances that are not common to other
properties.

Literal Enforcement Hardship: Strict application of the ordinance should cause unnecessary hardship to
the property owner.

No Self-Created Hardship: The hardship should not be self-imposed or self-created by the property owner.
No Special Privileges: The variance should not confer special privileges that are denied to other properties
in the district.

Minimum Necessary: The variance should represent the minimum deviation from the ordinance necessary
to alleviate the hardship.

Harmony with Ordinance's Intent: The variance should be in harmony with the general intent and
purpose of the ordinance and should not be injurious to the neighborhood or detrimental to public welfare.



Analysis of the Request

Special Conditions: The property's unique topographical features establish conditions not common
to other properties.

Literal Enforcement Hardship: Strict enforcement of the 40-foot setback would impose an undue
hardship, affecting the reasonable development of the site. -

No Self-Created Hardship: There is no indication that the hardship is self-imposed or a result of
actions by the property owner, The topographical constraints appear inherent 1o the property.

No Special Privileges: There is no indication that the hardship is self-imposed or a result of
actions by the property owner. The topographical constraints appear inherent to the property.
Minimum Necessary: The 25-foot varlance is the least deviation needed to address construction
challenges, particularly regarding cutffill and retaining wall heights. o

Harmony with the Ordinance’s Intent: The varlance malntains the intent of zoning regulations
while allowing reasonable property use.

Attachments and Supporting Documents

Application
Topography Map
27 Running Deer Lane Grading Plans



COUNTY OF MADISON
ZONING APPLICATION

Check Appropriate Item(s):

*AMENDMENT TO ZONING MAP -- ZONING CHANGE REQUEST
*CONDITIONAL USE or SPECIAL USE

*APPEAL OF ADMINISTRATIVE DECISION

*VARIANCE

PART 1 — To be completed by ALL Applicants

1-4 IDENTIFICATION OF PROPERTY

P.O. Box 873
Marshall, N.C. 28753

To be campleted by staff
Date Received:
Fees Rec’d

1) Number and Street:
N1 Kunning Deer Lin
2) Present Zoning: J 3) Acres: 4) Pin Number:

Q€Sfdﬂd{al 5.%

QUB- bH- L84

3 Legal Description ot Property (Omit for zoning text amendment) — Attach if necessary.

1-B PROPERTY

1) The deed restrictions, covenants, Lrust indentures, cte. on said property are as follows (or copy attached): if NONE so state:

None

2) (a) Has this property or any part thereof ever been considered for Variance, Special Use, Appeal of Administrative Decision

or Amendment to the Zoning Map before? *YES

{b) Date: {c) What was the disposition of the case?

(d) Former Applicant Name:

Former Applicant Address:

Former Phone:

www.madisoncountync.org/zoning.php

828-649-3768



I=C IDENTIFICATION OF APPLICANT — All applicants must have standitig (an interest in property that will be
direetly affected by Feéquasted action) ‘

1) Applicant:

r

3) 1fthe applicant is 4 Tasd Trust, Pacmership, Corporation, ar LIC, ete.. or if the subject property ls swned or enirolled by &
Land Trust, Partnership, Corperation er LLC. List nanis and Interest of'ull Land "Trust Beneficiaries o Pariners and attach
evidenios that the person submittng the application on behalf of the Eand Trostor Partactship is anthorized to do so.

NAME/ADDRESS PHONE INTEREST
Trustee/Fartuet:
Beneficlary/Partner
Beneficiary/Pariner;
BenaficlaryPartnes:
'5] Does the applicant havs a propeietary interest tn the land orland imorovements? *YES *NO

I YES, state interest and uttach documentation:

I£ N0, state what intarest otherwise qualifles the applicant to apply:

6). Namss ofthe owners of the improvenient(s) on the property in this applicant if differers from above:
NAME * Address
T3 T¥'the applisant is a corporation or LLC etc.., aitach evidence that the pergon subimtitting the applicaﬁﬁn on behalf of

the carparation is duthorized 1o do so,

www. madisoncauntyne.orgizoning.php B28-648-3766




Part 2 -Request Type

2=

D

%

3

2-B

1)
2)

REZONING - (AMENDMENT T0 THE ZONING MAF) - Application for amendients to the

Zéning District Map are heard by the Planning Board which makes & tecommendation to the County
Cominissloners, Only the County Cormmissionzfs has apthority or grant or deny amendmients to the Zoning Distriot
Map,

{2) Pxigting Zoning:
(b)  Proposed Zoving:
(c) Existing Use:

iy Progused Use;

Z'Ammg Designations: . :

AO Agticulture Open-Spase Distelve ‘RA  Residentiat Agriculinee
R-1  Residential District R-2  Resldential-Resort Distict
I-b Industrial Distrier C Conmmercial

N-C  Neighborhood Commercial. CMU Commercial Mixed Use

The followinyg aust be submitted with this spplication:

*Preliminary Site Plan - prepaved by a vegister design professional

- *Rendering or Pérspective — depicting possible uses

*Q)thir —please desoribe

Please Tist names, addresses, and phane mmbers of the adjoining property ownets,

SPECIAL TISE REQ!JEST or CONDITIONAL USE- Conditional Use requests are heard by the Board of
Adjustement whish wili make 2 decision. Special ze requests are hieakd by the Platning Board,

Are development plans swbrmitted with this application? *YES *NO

Parking requirernents;
) Proposed number of parking sprces to be provided:

b) Number of parking spices regitired of Zoning Ordinanes:

Dther
@)  Artach tabulation of total land ares and percentags thereof designated for various uses

b)  Are theve any lend wse intensity requirements? *YES  *NO Ifyes, attech data,

www.madkoncoutityne orgizening.phn 828-640-3768
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Edsel Engineering, PLLC
Firm # P-2878

Wyatt Edsel, PE

104 Hiawassee Avenue
Black Mountain, NC 28711
828-707-6120

ENGINEERING

'Varlance Appllcat|on Narratlve

Joseph Capel is requesting a variance from setback requ!rements at Lot 27 Runmng Deer
Lane, Mars HlII NC PIN# 9748 64-6846

loseph Capel is requesting the setback reduction from Zoning due to the steep existing topography of
his lot in order to limit disturbance to slopes and reduce retaining wall heights. We are requesting that
the setback be reduced to 25'. The existing topography behind the proposed house seat is ranging from
2:1 to approximately 2.6:1, Therefore fill siopes will not be able to tie In quickly, creating large areas of
tree clearing and land disturbance, Alternatively, the slopes can be retained with walls. The current plan
is showihg'a retaining wall with a maximum height of 8-feet behind the proposed house seat. However,
at a 2:1 slope, for every 2-feet further back the house Is pushed, the retalning walls will get 1-foot taller.

Therefore, in the interest of protacting the natural hiflside and re'duclng.retaining wall helghts, we
formally request this variance from the property line setback.

Thank you,

Wyatt Edsel, PE
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2.3

EST. 1851

Madison County Board of Adjustment

Staff Findings Report

Variance Application: Applicant seeks to reduce the 50ft setback from the
protected ridgeline as required in the Madison County Mountain Ridge
Protection Ordinance.

Applicant: Matt Nowicki & Dayna Gury

Representative: Matt Nowicki

Property Address: 82 Walnut Ridge, Seven Glens, Weaverville, NC 28787
Property PIN # 9776-04-9130

Variance Requested: Reduction in the Mountain Ridge Protection
Ordinance's setback from 50ft to a range of 25-45ft

Date: 1/22/2024

Report Prepared By: Brad J. Guth

Summary of the Request

The applicants seek a variance to reduce the required setback from the ridgeline, citing unique
property conditions and ongoing construction based on previously granted permits.

Ordinance Criteria

Special Conditions: The property must have unique circumstances that are not common to
other properties.

Literal Enforcement Hardship: Strict application of the ordinance should cause
unnecessary hardship to the property owner.

No Self-Created Hardship: The hardship should not be self-imposed or self-created by the
property owner.

No Special Privileges: The variance should not confer special privileges that are denied to
other properties in the district.

Minimum Necessary: The variance should represent the minimum deviation from the
ordinance necessary to alleviate the hardship.

Harmony with Ordinance's Intent: The variance should be in harmony with the general
intent and purpose of the ordinance and should not be injurious to the neighborhood or
detrimental to public welfare.



Analysis of the Request

Special Conditions: The property's topography and ridgeline curvature present unique
conditions not common to other properties.

Literal Enforcement Hardship: Strict enforcement of the 50t setback poses significant
hardship due to the property's unique layout and initiated construction.

No Self-Created Hardship: The hardship arises partly due to the applicant's actions butis
primarily due to the special conditions of the property and also influenced by the lack of previous
code enforcement of the 50ft setback requirement.

No Special Privileges: Granting the variance would align with previous developments in the
area and would not confer undue privileges. _

Minimum Necessary: The requested variance is the minimum deviation necessary to
mitigate the hardship while allowing reasonable property use. ' _

Harmony with the Ordinance’s Intent: The variance maintains the ordinance’s objectives,
balancing property use with environmental considerations without harming the neighborhood or
public welfare.

Attachments and Supporting Documents

Application
Narrative

Site Plan
Topographic Map



RECEIVED

P.O.Box §73
Marshall, N.C. 28753

COUNTY OF MADISON

ZONING APPLICATION
Check Appropriate Item(s):
*AMENDMENT TO ZONING MAP -- ZONING CHANGE REQUEST To be completed by staff
*CONDITIONAL USE or SPECIAL USE : Date Received; 32
*APPEAL OF ADMINISTRATIVE DECISION Fees Rec’d

*VARIANCE

PART 1 - To be completed by ALL Applicants

1-4A IDENTIFICATION OF PROPERTY i ' -

[) Numnber and Street: 82 Walnut Ridge, Weaverville, NC 28787

2) Present Zoning: R-A Residential 3) Acres: 8.6 acres - Lots 169/170 4) Pin Number: 9776-04-9130

5) Legal Description of Property (Omit for zoning text amendment) — Attach il necessary. - Primary Residence Construction

1-B PROPERTY

1) The deed restrictions, covenants, trust indentures, elc. on said property are as follows (or copy altached): iF NONE so state:
NONE
_—

2) () Has this property or any part thereof ever been considered for Variance, Special Use, Appeal of Administrative Decision

or Amendment to the Zoning Map before? *YES *NO - No, it has not
. e

(b) Date: (c) What was the disposition of the case?

(d) Former Applicant Name:
Former Applicant Address:
Former Phone:

www.madisoncountync.org/zoning.php 828-649-3766



1-C IDENTIFICATION OF APPLICANT — Al applicants must have standing (an interest in property that will be

3

2)

3

5)

6l

.

directly affected by requested action)
Applicant:
MName:_ Matt Nowlcki and Dayne Gury

Address;_ 147 Scoteh Moss Dr, Advance, NC 27606
Phone:_ 336-404-4285 email; matmowicki@yahoo.com

Agent (if any)
Name:

Addreas:
Phone:

Owaners of all property included in this application:
Name:  Matt Nowicki and Dayne Gury
Address:__ 147 Scotch Moss Dr, Advance, NC 27006
Phono:  336-404-4285  email: matmowicki@yahoo.com

if the applicant is a Land Trust, Partnership, Corporalion, or LLC, etc.. or if the subject propetty is owned or controfled by 2

Land Trust, Partership, Cotporation or LLC. List name and interest of all Land Trust Beneficiaries or Partners and attach

evidence that the person submitting the epplication on behall of the Land Tuust or Parinership is authorized to do so.’
NAME/ADDRESS . PHONE INTEREST

Trustes/Partner;

Beneficiary/Partaer;

Beneficiary/Partner:

Beneficiary/Pariner:

4

Docs the applicant have a proprietary interest in the land or land improvements? *YES - Yes *NO
st

If YES, state interest and atiach documentation: -  Homeowner - Primary Residence Construction
o S

If NO, state what interest otherwise qualifies the applicant to apply:

Names of the owners of the improvement(s) on the property in this applicant if different from above:

NAME Address

If the applicant is & corporation or LLC etc.., 2ttach evidence that the person submitting the application on bohalf of
the corporation Is authorized to do so.

waw, madisoncountyno.org/zoning.php 828-645-3768



" Part 2 - Request Type

2-4

1y

2)

3}

2-B

1}
2)

REZONING ~ (AMENDMENT TO THE ZONING MAP) — Application for amendments to the

Zoning District Map are heard by the Planning Board which makes a recommendation to the County
Cotmmissioners. Only the County Commissioners has authority or grent or deny amendments to the Zoning District
Map, :

(a) Existing Zoning:

(b Proposed Zoning:

&) Existing Use:

(d) Proposed Use:

Zoning Beslgnations: .
AO Agriculture Open-Space Distriot RA Residential Agriculture
R-1  Residential Disirict R+  Residential-Resort District
I-D Industrial District . C Cornmercial

N-C  Neighborhood Commercial CMY  Commercial Mixed Use

The following must be submitted with this application:
*Preliminary Site Plan ~ prepered by 2 register design professional
*Rendering or Perspective — depicting possible uses

#Qther — please describe

Please list names, addresses, and phone numbers of the adjoining propetty owners.

SPECIAL USE REQUEST or CONIMTIONAL USE~ Conditional Use requests are heard by the Board of
Adjustment which will make a decision. Special Use requests are heard by the Planning Board,

Are development plans submitted with this application? *YES *NO

Parking requirements:
ay Proposed number of parking spuces 10 be provided:

b) Number of parking spaces required of Zoning Ordinance;

Other
2}  Attach tabulation of total land area and percentage thereof designated for various uses

b)  Are there any land use intensity requirements? *YES  *NQ If yes, attach data.

www.madisoncountyne.arg/zaning.php 82B-849-3766



2-C VARIANCE
To the Madison County Board of Adjustment:
I, hereby petition the Board of Adjustment for 2 Variance from the provisions of the Medison County
- Ordinance because, under the interpretation given to me by the Zonting Adminisirator, 1 am

Prohibited from using the parcel of land described in the appligation in 2 menner shown by the plot plan
attached. 1 request 2 variance from the following provision(s) of the ofdinance:

<01t setback - Article 5, Section 503, #3 - Mountain Ridge Protection Ofdinance
Pleass see attached additional information for detailed explanation

FACTORS RELEVANT TO THE JSSUANCE OF A VARIANCE

The bogrd must ﬁ}?d there ave practical difficulties or wnnecessary hardships in the way of carrying out the strict latter If ‘the
ordiriancs, that thé vaviante i§ In harrdry with the general purposes and inteni of the ordinance and presepyes Hs spiril, and that i
gronting of the variance the public safely and welfare have been assured and substantial justice has beer done. Please atiack any
proaf. evidence or dther documenilation to show why this varience Is beirg applied for.

2-D  Appeal of an Administrators Decision

An appesl Tmust be taken within 30 days after the date of the decision or order appealed from.

1, the undersignied, do hersby respecifully make application and petition the Board of Adjusiment of Madison
County ag herqinafter requiested, and jn support of this application, the following facts are shown:

L. . Reasons for appeal.

2. Decision residered by Zoning Office

PART 3-"TO BE COMPLETED BY ALL APPLICANTS

b) Signzture of Agent (if any):

o pwe \Z- 1D 2022

www.madisoncountyne.orglzoning.pho a28-643-3766



information for Application for Variance

82 Walnut Ridge, Seven Glens
Weaverville, NC 28787

Owners — Matt Nowickl & Dayna Gury

We are asking for a variance to the Mountain Ridge Protection Ordinance setback of 50ft from
ridgeline as it will cause serious hardship and additional expense to the building of our primary
residence here. We are currently placing the house at the site approved by the County permits
which ranges from 25-45ft sethack (the ridge curves past the straight line of the house).

It will also negatively impact all the protective aspects of the Ordinance if we have to setback
B0 ft.

We have followed all aspects of the Ordinance to the letter except the 50ft sethack and this is
because we were not aware of it. The HOA in Seven Glens had never heard of it and there is a
house a few hundred yards away built on the very summit of the ridge and the lot is cleared
around it — the Ordinance was cbhviously ignored during this build 10 years ago.

The County inspectors even told us that the Ordinance setback rules had previously been
ignored in all instances, We have THREE (3) County approved construction permits to build on
exact spot and it had never been mentioned. We have started the foundation construction in
the area that was approved in all these permits and it would be very expensive to re-excavate.

The 2 portions of the Ordinance that relate to our project and would be affected by the setback
distance are the “Septic” and the “Natural Beauty”.

Both of these would be NEGATIVELY impacted if we adhere to the 50 ft setback in the
Ordinance.

- SEPTIC: We have TWO {2} approved Septic Permit/Plans from the County that depict the
house build in the exact spot we have placed it (existing approx. 25-45 feet setback).

- Ifwe have to move the house site to the full 50 ft setback, the house will be directly on
top the County approved Septic layout — there is no other reasonable area to place the
septic plan, the siope of land around the house would create a necessity to reroute the
seplic o an unusable area or pump the waste to holding tanks and engineered solutions
at extreme expense. Please see attached approved Septic Permit with new site drawn
for 50ft sethack.

- ltwould also create a “steep slope” building situation with major potential for damaging
soil erosion.



_ NATURAL BEAUTY: If the house is left in the site approved by the County permits, the
roofline would only be approx. 26ft above grade at the ridgeline (Ordinance does not
allow above 35 ft, this is well below that and within the trees). We have alse left all the
trees on the ridgeline which are already much higher than the rocfline. The house will
have siding in dark brown and green - it will essentially be invisible against the treeline,
the house outline wil! not show against the skyline at all.

- The house is located back at the end of a curved cove in the ridgeline and cannot be
seen at all except when on the subdivision road directly below the lot or from the
uninhabited peak on the other side of the subdivision, It cannot be seen from any public
road or property outside the subdivision.

- If we have to move the house to 50ft sethack we will need to build a very obtrusive and
much more visible retaining wall system to deal with the steep slope, negatively
impacting Natural Beauty in a major way.

Summary

“The Ordinance had previously (until several weaks ago) not been adhered to or even beena
known Issue as we were told by County inspectors, The HOA had no knowledge of it and several
neighboring houses had previously built directly on the ridge and in much more obtrusive
positions than ours and obviously approved by County inspections, completely ignoring the
Ordinance.

We have already been given THREE (3} approved County permits to proceed with construction
and it would be very expensive to move the building site that is begun. It would also necessitate
building on a much more difficult site and create a need for steep slope engineering and
potential for major erasion problems.

If we move the house to 50ft setback it will completely cover the twice approved County Septic
plan and create the need for a more difficult and expensive and much less efficient system.

i we mave the house to the 50ft setback it would also negatively impact the “Natural Beauty”
by making the building site much more obtrusive with a huge retaining wall system needed to
build on the steep slope.

We are trying to be very sensitive to the site, clear as few trees as possible, appreciate the
existing heauty and build a house that will complement the location very positively. If we have
to move the house only about 20-30 ft to adhere to the 50ft sethack it will negatively impact
the protective aspect of the Ordinance and make the project much more difficult and give no
benefit. Therefore, we are asking for a variance to the 501t setback aspect of the Ordinance to
remain at the existing site which ranges from 25-45ft setback.



CONSTRUCTION AUTHORIZATION
Madison County Health Department

5707 US Hwy 25 CDP File Number: 241443-2
Marshall, NC 28753 '
Phone: 828-649-9598 FAX: 828-649-9370 PIN Number: 9776-04-9130

Date:  03/27/2023

Drawing: Drawing Type: Construction Authorization Scale: 8:;22!( = ft.
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INVOICE

Madison County Inspections & Zoning
5707 US Hwy 25-70

Suite 5

PO Box 579, 28753, Marshall

Phons: (828) 649-3766

Ermail; inspections@madisoncountync.gov

Bill fo invoice Na.: 23-200-001020

Matt Nowicki & Dayns Gury Date: 1211872023

147 Scotch Moss Drive, 27006 Advance Due date: 1211872023

Payment status: Paid
# Itam Quantity Unlt price Tax Discount Total

1 Application for Variance 1 250.00 - 0.00% 250.00
Total $250.00
Payment method:
Credit Card: $250.00
Paid amount: $260.00
Ameount dug: $0.00

Variance for

82 Walnut Ridge

Weavenville, NC 28787




